
The Rules Committee offers its first substitute to file no. 2013-9:

Introduced by Council Member Redman:

ORDINANCE 2013-9
AN ORDINANCE RELATING TO ICE CREAM TRUCK REGULATION; CREATING CHAPTER 250 (MISCELLANEOUS BUSINESS REGULATIONS), PART 11 (ICE CREAM TRUCK REGULATION), ORDINANCE CODE; PROVIDING AN EFFECTIVE DATE.


WHEREAS, the City Council recognizes that the vending activities occurring on public roads may create a danger to the health, safety and general welfare of the public by potentially causing distraction of motorists, unsafe pedestrian movement, sudden stoppage or slow-down of traffic, rapid lane changing and other dangerous traffic movement, increased vehicular accidents, public and private property damage and motorist and pedestrian injuries and fatalities; and
WHEREAS, the owners and operators of ice cream trucks tend to attract people, and in particular children, onto or near roadways and other places where motor vehicles travel; and 

WHEREAS, the City Council desires to regulate ice cream trucks within the territorial limits of Duval County to provide for and protect the public health, safety, and welfare; now therefore
BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.

Chapter 250 (Miscellaneous Business Regulations), Part 11 (Ice Cream Truck Regulation), Ordinance Code, created.  Chapter 250 (Miscellaneous Business Regulations), Part 11 (Ice Cream Truck Regulation), Ordinance Code, is hereby created to read as follows:

CHAPTER 250.
MISCELLANEOUS BUSINESS REGULATIONS.
*  *  * 

PART 11.  ICE CREAM TRUCK REGULATION.

Sec. 250.1101. Jurisdiction.  The provisions of Part 11 shall apply to the General Services District which consists of the territorial limits of Duval County, less Urban Services Districts 2, 3 and 4, which said area includes the entire City of Jacksonville, except the Cities of Jacksonville Beach, Neptune Beach, and Atlantic Beach.
Sec. 250.1102. Definitions.

Definitions. As used in this Part, the following words, terms, and phrases shall have the meanings ascribed to them in this subsection, except where the context clearly indicates a different meaning: 


(1)
Ice cream truck shall mean every motor vehicle from which ice cream, ice milk, frozen dairy products, ice flavored with syrup, or other confections are sold at retail and shall include all vehicles subject to regulation pursuant to Section 316.253, Florida Statutes, as may be amended. Ice cream truck shall not include refrigerated, retail trucks which deliver pre-ordered ice cream or other frozen dairy products to a customer’s residence.
(2)
Ice cream truck operator shall mean the person or persons driving and/or selling products from an ice cream truck. 

(3)
Public road shall mean all roads within Duval County designated as public roads pursuant to Section 335.01, Florida Statutes, as may be amended, which includes all roads open and available for use by the public and dedicated to the public use according to law or by prescription. Such public roads shall include the surface paved or maintained for vehicular travel along with any curb or median associated with such roads. 

(4)
Vending activities shall mean the sale of, or the attempt to sell, any product from an ice cream truck. 

Sec. 250.1103. Ice cream truck operator permits.

Beginning April 1, 2013, no ice cream truck operator shall undertake any vending activities unless and until such ice cream truck operator has obtained an operator permit pursuant to this section. Each person working on an ice cream truck, either driving or selling the products, must possess an operator permit.
(a)
Application. The applicant shall submit a complete application and evidence of the payment of the filing fee to the Office of the Director, Neighborhoods Department, or his or her designee. The application shall contain the following information: 

(1)
The legal name of the individual applying for the permit along with any aliases;

(2)
The applicant's Social Security number;

(3)
The applicant's date of birth;

(4)
The applicant's current driver's license numbers and the state of issuance for each;

(5)
The applicant's street and mailing addresses;

(6)
A list of all jurisdictions in which the applicant has held or currently holds a driver's license;

(7)
A list of the applicant's convictions, if any, for felony offenses or misdemeanor driving offenses, including the date of adjudication and the jurisdiction where the conviction occurred; and 

(8)
The signature or other appropriate mark of the applicant. The signature or mark provided shall certify that all information provided is true and accurate and that the applicant agrees to defend, indemnify, and hold harmless the city and its respective officers, agents, and employees from any suits, actions, and claims arising out of or in any way connected with the activities permitted under an operator permit. 

No incomplete applications shall be processed. If an application is deemed incomplete for any reason, the Office of the Director, Neighborhoods Department, or his or her designee, not later than ten (10) days following receipt of the application, shall inform the applicant in writing of the reason(s) for such determination. The time period for approval or denial of an application shall not commence until a complete application form and evidence of the payment of the filing fee is received. 
(b)
Fee. Any fee for applying for a permit pursuant to this subsection shall correspond to the administrative costs of review and issuance and shall be initially $100 adjusted annually, pursuant to Section 123.102, Ordinance Code. 

(c)
Processing. Within thirty (30) days following receipt of the complete application, the Office of the Director, Neighborhoods Department, or his or her designee, shall either deny or approve the operator permit application in writing. If an application is denied, the Office of the Director, Neighborhoods Department, or his or her designee, shall state the reasons for denial. If denial is conditional, the applicant shall be given an opportunity to provide further information or take other action which will result in the approval of the application by the Office of the Director, Neighborhoods Department, or his or her designee.  If denial is final, no further action shall be taken or permitted under the application. 

(d)
Standards for approval. An operator permit shall be approved only upon verification that: 

(1)
The applicant possesses a valid driver's license and is not a habitual traffic offender under the definition of Section 322.264, Florida Statutes; and 

(2)   The applicant:

i.
Is not required by any governmental jurisdiction to register as a sexual offender, sexual predator, or such other similar classification as may exist in the state or territory of conviction; 

ii.
Has not been convicted of those crimes enumerated under Section 220.302(b) of the Ordinance Code; 
iii. Has no convictions within the preceding three (3) years in any governmental jurisdiction for reckless driving, driving under the influence, or such similar offenses as may exist in the jurisdiction of conviction; and 

iv.
Has no more than three (3) total convictions during his or her lifetime in any governmental jurisdiction for reckless driving, driving under the influence, or such similar offenses as may exist in the jurisdiction of conviction. 
A review of the applicant's permanent driving record  and criminal background check for Florida and all other jurisdictions where the applicant holds or has held a driver's license shall be completed to verify this. The Office of the Director, Neighborhoods Department, or his or her designee, may upon request of the applicant, waive the disability of conviction of any crimes listed in this subsection if he or she is reasonably satisfied that the applicant has been rehabilitated and is not likely to be convicted of any of the crimes listed in this subsection. If the Office of the Director, Neighborhoods Department, or his or her designee, declines to waive a conviction, the applicant may appeal this decision to the Chief Administrative Officer.

(e)
Disapproval of Application.  If the Office of the Director, Neighborhoods Department, or his or her designee, disproves the application, he or she shall inform the applicant in writing, giving the reasons for the disapproval.  The applicant may request a rehearing to the Chief Administrative Officer, by a written request filed within seven (7) days after the applicant is notified of the disapproval.  The Chief Administrative Officer  shall review the application, other information considered by the Office of the Director, Neighborhoods Department,  or his or her designee, and the reasons given by the Office of the Director, Neighborhoods Department, or his or her designee, for the disapproval; and the applicant shall have the right to be present at the hearing, be represented by counsel, to examine the information and material in the possession of the Office of the Director, Neighborhoods Department, or his or her designee, and to present evidence on his behalf.  The decision by the Chief Administrative Officer shall be final.

(f) Expiration and renewals. An operator permit issued pursuant to this subsection shall expire two (2) years from the date of issuance. At the time of renewal, the Office of the Director, Neighborhoods Department, or his or her designee, shall conduct a driving record  and criminal background check and may approve or disapprove the renewal application pursuant to Section 250.1103(e) hereof.
(g)
Permit automatically voided. An operator permit issued in error shall automatically be rendered void if the city finds that the application for that permit contained any false or misleading information or failed to disclose any material information requested by the application. An operator permit shall be automatically void should the permit holder fail to maintain the standards for approval pursuant to the part at any time prior to the permit's expiration. 

(h)
Reporting requirement; interim review. An operator permit holder shall be responsible for notifying the Office of the Director, Neighborhoods Department, or his or her designee, of any changes to the information required to be provided on an application while the permit application is under review and/or before the expiration of an issued permit. Upon such notification, or at any other time prior to expiration of a permit, the Office of the Director, Neighborhoods Department, or his or her designee, may review a permit holder's criminal and/or driving records to ensure the standards for approval continue to be met. Should the Office of the Director, Neighborhoods Department, or his or her designee, find upon review that a permit holder's status has changed such that he or she is no longer eligible to obtain or hold a permit, the Office of the Director, Neighborhoods Department,  or his or her designee, shall immediately notify the permit holder at his or her address of record that the permit is void pursuant to this section, and that vending activities in the City of Jacksonville must have ceased as of the date on which the permit was automatically voided. 

(i)
General terms applicable to all operator permits. 

(1)
Issuance of an operator permit shall not relieve any person of the annual inspection requirement for any ice cream truck he or she may operate. 

(2)
An operator permit shall be nontransferable.

(3)
An operator's original permit shall be issued as a badge containing the photo identification of the ice cream truck operator.  The operator’s original permit shall be affixed on the person of an ice cream operator by clip or   lanyard at all times that they are operating or working on an ice cream truck so as to be clearly visible to the public, and upon demand, shall produce the permit to a sheriff or other law enforcement officer, city code compliance officer, or the Office of the Director, Neighborhoods Department, or his or her designee, when requested to do so.  Every operator, upon being requested to do so, shall provide his or her permit number and name.   

(4)
A copy of each issued operator permit shall be retained by the Office of the Director, Neighborhoods Department, or his or her designee, and a copy forwarded to the sheriff's office. 

(5)
The requirements of this subsection are in addition to any and all legal requirements imposed by the federal, state, and/or local government for motor vehicles, and particularly for ice cream trucks. 

Sec. 250.1104. Enforcement; violations.

The Office of the Director, Neighborhoods Department, or its successor, the sheriff, other law enforcement agencies, and city code compliance officers are authorized to enforce this Part. Any violation of any provision of this Article may be prosecuted as provided in Section 125.69, Florida Statutes, and may be punishable upon conviction by a fine not to exceed five hundred dollars ($500.00) or by imprisonment in the county jail not to exceed sixty (60) days or by both such fine and imprisonment. Each violation of this article shall constitute a separate offense. In addition to the criminal penalties provided herein, the city may institute any appropriate civil action or proceeding, including (i) a suit through the Municipal Code Enforcement Board or Special Magistrate pursuant to the authority granted by Part II, Chapter 162, Florida Statutes, and Chapter 609 Ordinance Code; (ii) through the judicial system by civil complaint filed by the city for civil penalties in a court of competent jurisdiction; (iii) by civil action for injunctive relief in a court of competent jurisdiction; or (iv) by all other means available in law or equity, as may be necessary in order to prevent or abate violations of this section. Civil penalty payments recovered pursuant to this Chapter shall be used to fund administration and enforcement efforts under this Chapter. Upon successful prosecution of any violation of this Chapter wherein the city has filed suit in a court of competent jurisdiction to recover a civil penalty and/or obtain injunctive relief, the city shall be authorized to recover its reasonable attorneys’ fees and costs.
Section 2.

Effective Date.  This Ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.
Form Approved:

__/s/ Paige Hobbs Johnston
Office of General Counsel

Legislation Prepared By:
Paige Hobbs Johnston
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